“T'IEe A'TTORNEY GENERAL
OF TEXAS

Gerald Gi gann AUSTIN 11, TEXAS

ATTORNEY GENERAL

Honorable Geo, A, Hight, Chief Aoccountant
Board of County and Distrioct Road Indedtednesas
Austin, Texas

Dear Sirt Opinion Number 0+2320
Ret Fight of & county to use funds
oredited to rosd diatricts under
tiom "E", paragraph 5, subsectien
(h), Section & of House Bill 638,
gaslud by the Forty-sixth legislature,
egular Resaion, 1939.

¥e are in receipt of your request for an opinion sa
the following question:

*Fleass advise this department whsther or not
Omith County may eleot to use the funds aredited
to the above district under option "E“ of Seotion
(h}, Bouse Bil11 688, for the sonatrustion of ferm-
to-market roads outside Smith County Road Distriets
Nos, 2, 5 and 6,” .

The faets underlying your question are that Rosd Dis-
triots Numbera 2, 5 and & of Smith County heve road bonds oug-
standing, the procesds of whieh were expendeéd in the construs-
tiona of roeds within esech of the mamed £istricts and which
roeds subssquent to September 17, 1932, and prior to January
2, 1939, were designated as Staute highways, and uander the o~
vislons of House Bill 688 seid obligations beosme eligile
for participation in the funds sceruing to the County and Road
Distriet Highwey Fund, Likewiss, such distriots became eligi~
ble for retroastive payments dat from the deaignation of
said roads as a part of the State Highway Jystex to January
2, 1939, as 18 provided in subsegtion (a) of Tection 6 of
House Bi1l 688.

Pursusnt to sush provision there is now on hand to
the credit of the sabove named road distriots oartain sums
of money representing retrosotive payments made by the
State in compliance with such law, and in further compli-
ance such sums have been eredited to the Latersl Road A¢-
count of ﬁnlth County for the banefit of Road Distriets Noa,
2,5‘“ »

Reducing your queation %o its simplest form, we oon-
strue it to be - "May “mith County, as a sounty, use funds
{under option "E™ of said bdill) belonging to road distriots
situsted within said ecounty?" Unless these funds possess
some charscter diatlngninhing then from fundz which are gen-
erally sllocated to spesific recipients an¢ are regerded



solely as the property of such racipients, we must conolude

thet the county is without authority to use such funds in eny
manner other then thet which will coafer a direct banerit
uapon the district entitled thereto.

- %e enll your attention to the lsnguage used in pare-
gra;h 2 of Seotion 1 of House RBill 688, which reeds, in part,
as followsy :

: " % * % Yt is further declared to be the polioy
of the Etate to tske over, seoquire, purchass end
retain the interest and equities of the various
ecounties end defined roed dilstriets in and to the
highways not previously taken cover, acguired and
purchased, end constituting on Januasry 2, 1939, a
part of the system of designated Ttate hishnays.

* & %, And Lt &= herebhy determined that the fur.
ther provisions of this Aot oconstitute feir, Just
and sguitadble compensation, repayment a:d reim-
bursement to such counties and defined rosd 4is.
triets, ani for their aid and assistance to the

- Etate the sonstruction of Stete higzhways ¢ * *,
and fully discherges the legzally implied oblige-
tions of the Htats to compensate, repay end reim-
borse the sgencles of the “tate for expenses in-
asurred at the instanse end asclicitation aof the
Stete, as woll as for expenses incurred for the
benefit of the State v *%*, (Underseoring ours)

It soems olear to us that the lagislsturs intendesd
to repry snd reimburse defined roed Alistrists, aa well as
sounties, for their aid snd essistencs in the oonstrustion
of States highways, and the funds provided by the Ast sre
deelared to qunntitutc fair, jJust and equitable eompensetion
for such ﬁﬂmmg.

Subsection (&) of Cectien 6 detafils the method pre-
soeribed by the lLegizlature to effect this repayment end reim-
bursemsnt, In paregraph 1 thersof, after eligible for
perticipation such roeds as hed dbeen designated a part of the
State System prior to JTenuary 2, 1939, it is provided - "That
such indebtedness, the prooeeds of which have besn expended in
the construction of roads whieh have been deaignated ss a pert
of the Dtate Highway System, after Ceptembex 17, 1932, and
prier to January 2, 1939, shall psrticipete in seid County and
Road Distriet Highway Fund as of the date of the designation
of seid road a8 a pert of the State System * * **, During
thet Linterval botween the designation of the road and the time
when House Bill 688 becsme effective, various gounties and de-
fined roaf distriets continued to discharge and pay obligstions
ercated for the construetion of such roads, and the Stete oon-
gldering itself liedly obligated to reopay such counties and
defined road 4istriots for the funds ao expended, it suthorized
retroactive peymente by the Foard of County and Distriet Road
Indebtedness te scoomplish thiz reimbursemsnt. In aceordance
with the information contained in your letter, we sasume thet
sueh funds es are now credited to the various defined roald
districts, above enumerated, in the Lateral Road Ageount of
this county, represent such funds ss are provided to be pald
pursusnt thereto, It seems, therefore, that there oan be
little doubt but that these funds are the srty of Road
Districts Wos,. 2, 5 and 6, and would not therefore be subject
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to dishursement by the sounty for any purpose bthor than thst
which would confer s direct benefit upon the taxpayers living
within such roed districts.

In paregraph 5, subsection {h} of “ection 6, we find
the Legisleture’s instructions as to how funds remsining in
the Leteral Road Fund sbell be dilsbursed, ané while appareat-
1y the languages used perteins only to funds of & county re-
raining in snch fund, we think the intention wes clearly
expressed in subseguent languagt :gzearlng in ceid parsgraph.
!h;lgertinnnt part of the law in 8 parsiaraph reala sg
fo we $

"Yunds remaining in the Lateral Roed Fund of eny
county after the payment of asid right.of-way ohli-
gations, mey b8 used by the county under the 4ireo-
tion of the sommissioners' court for.any one or sll
of the following purposes: (2) for the acquisition
of rights-ocf-way for county latersl roads, and for
the peyment of legal obligetions Inourred thersfor
prior to Jeauary 2, 1939; (») the construction or

- improvement of county lagarnl rosds; (¢) for paying
the principsl, interest snd siaking fund require-
ments of sany bonds or warrants which were legelly
issued by sueh county, or mrior to
Jenuary 2, 1939, the yraoi%ﬁ% | were actuml-
1y expended in the vopstrustion or isprovemsnt of
lateral ocpunty roads; (&) for the purpose of supple-
mnenting funds appropristed by the United States
Government for Yorka Progress AMdaninistration
way oconstrustieon, Publie Works Administration
way oonstruetion, and sush other grants of Fedsral
funds az mey be mads svallable to the sountlies of
this State for county lsteral rosd econstructiong
snd (e} for the purposs of coeopsrating with the
ftate Highway Departmesnt end the Federal Govern-
ment in the construction of farm~towmarket roads.”

It seems to us that the leglalature resognized the
fact that defined road distriots had not the power to expend
moneys elloceted to it under the proviasions of this Act, amd

laced that power properly 4in the hands of the Comnmiasioners'
gaurt. but it rfurther recognized, as iz evident in Cesetion (b)
where the term "road distriot™ 1s used for the first and only
time in that paragraph, that the only continuing responsidbil-
ity of the rosd distrist wes to retire such bonds as had been
authorized by the taxpsyers living within sueh cefined ares,
that the sonstruction and improvement of laterel roads lying
within such defined ares was an ohbligetion of the county ia
the absence of special actlion by the taxpayers living within
that sres authorizine the issuanoce of bonds for the purpose
of consiructing lateral roade within sueh area, Such roads
a8 exist within & roed dietriot that have not been bullt
with funds provided by the roed districts as such, ocomprise

&8 pert of the eounty lateral romé system which should he
peid for with county fumds. IJXn this instamnce, funds men-
tioned in your letter represent a repaymsnt Ly the State of
money expended by the taxpayers of those dlsiriots and the
bensfit of such repeyment, under the terms of the Act, is
intended for ths texpeyers living within thet area, snd it

is our opinion thst such benefits should be conferred direct-
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ly-by the appllestien thereof to the outstanding debt of the
defined rosd district,

Avoordingly, we must sdvise that, in our opinioen,
the county is without suthority to use the funds speelifical-
1y oredited to the various defined road distriets by the
terms of this Aet for eny purpote exoept that which would
econfer a 4ireot benefit upon the texpeyers living within
those partisuler defined road distriets, and in hsrmony with
suoch construgtion we advise thet ths county cannot sxpend
road d4istrist moneys pureuvant to the option provided in
i;;tiggs*xﬂ, paragraph 5, subsegtion (bh), “ection & of House

) . : : ' : _

Very truly yours
ATTORREY GENERAL F TEXAS

By /s/ Clerence E, Crowe

Clerence E, Crowe

. _ Assistant
CEC-8:Jrd '

APPROVED MAY 18, 1940
/a/ Garslé C, Maan
ATTORKEY GENERAL OF TEXAR

APPROVED OFINION COMMITTEE
m Ra’w.r. ,ﬁhlm



